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Any person aggrieved l:·y this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

. .

Rt zed, sum zca vi ara 3r4)Rn ururf@rail at ar@a--
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fctm<l .3Tfit~,1994 cBl° tTRT 86 cfi 3if 3r9) atf uu #l u aft:­
Under Section 86 of the Finance Act 1994 an·appeal lie,s to:-

4Paa @ffft #l zyea, ala zen vi ?hara ar91flu +urn@raw i1. 20, rq #ea
i51R=clcc>I cbA.JIB0-s, ~~~. ol6'iCllcill.G-380016

0 The \/Vest Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0- ·
20, New Mental Hospital Compound, Meghani Nagar,~~medabad - 380 016.

(ii) arfRha naff@erau a f0flu arf@fm1, 4994. #l er 86 (1) cfi 3faT@~ "ffcfTcfR"
Ptlll-JlqC'll, 1994 cfi frr:r:r 9 (1) cfi 3ff Re4fR uf ya.et- 5 B 'cfR ~ B clft W
aft yd r ar fr amt # f@es ar9a al { eh rd) ufzji
~ iJfAT mim?' (ffi ~ ~ >f!Tifu@ m 5flfl} 3tfx WQ.T r.f itN:f -1:£.TR l{~cfTT =~""I ilrrl'Lf1=id ft.em
t cf6T a #fa nfcf# tr ?a ;=[!lllc\1d a errRhz a aifha ?a grvz # Xiill
lf orgi hara aft +in, nu #1 air 31TT.wnm lTm ~~ 5 c'lffi m ~ q11, t cIBi ~

. 1 ooo/- ffl 1m -gflfi I orgi hara #t nit, an #l air alurn Ta u4if nT, 5 c'lffi m
50 c'lffl . WP m m ~ e-ooo /- -c&m .~ -grfr I ureff ?ara al nir, anu at nit am wnm lTm
f#fr 6q; so la a ma vnar t 4ei i; 100o/- #) )6ft @hf

(ii) The appeal under sub section (1) of Section 8ff of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as· prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy cif the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or .
less, Rs.5000/- where the amount of service tax &-interest demanded & penalty I a~

· more than five lakhs but not exceeding Rs. Fifty L'ilkhs, Rs.10,000/- where th :i '· ebf/'?
servi.ce tax & interest demanded & penalty levied ls more thah fifty Lakhs rupees, t{#f.t· RR~."PJ- .s\:,r:.%~
crossed· bank draft in fa•1our of the Assistant Registrar of the bench of nominate Pt{ ic~§tfr 1· :;y
Bank of the place where the bench of Tribunal is situated. ,C: :. ·,t ;:, 1:....,'N .a •
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(iii) ff)q 31[@nan,1994 6! It a6 di uu--qrrii gd (2"C/) cf> 3ic'fT@ 3rcfrc;i 'flcT!'cf;x

-,, , R"lll'ffclifl, 1994 cf-; ffylp, 9 (21-!) cfi 3@1@ f.)qmo 1r,p\ "C/"'fl.if.-7 Tj cf! isl"f.x-!cfilTI -c,rcf ~ "fll~
' argr,, air var zyeas (314ta) 3mar 4i uli:'rm (0IA)(u mfr f @tft) at 'arr

3TllJ1fii, 'fffiflfifi" / B"(f 3TI~ 3T2.Tcfl A219k m-.-cl'flf Ucllfrf ~. 3Jtflcfm ".xi~cITT 3Jrcl"cl', cJR"rl
h Rar ha gy arr (oio) r#'r -ITF-f 1)-\JAt 6T1fl I ·

(iii) The appeal u·nder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed rn Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, ·1994 and shall
be accompanied by a copy of order of. Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asst!. Commissioner or Superintendent of Central Excise & Service Tax (010} to apply to
the Appellate Tribunal.

2. "1.fl!.ITT1~1Tfmr ~lT<l@T ~ 3Tf£'ff.l<JT-J, 1975 al rii r argqat-1 a ajafa Reiff f;
3rjxITT "lf"i 3Tla:'..!I "C[ci ,r,rrr,=r~ cfi 3Tr&'-<l ci\1 r1F-r lH Zri 6.50/- Iffi cJTI rl!l"l.1T<111 ~ feqfe

.<?PIT l{)-.-ff 'till% q- I

. 2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 197 fi, as amended.

·3. #ar gycn, var urn vi t4ta sq4a mnfr#v (aorffa[@en) [uraf), 4os2 i ula
vi art iif writ at aRsRra qr [anji a 3it fl an anasff fan wrr &l

3. A.ttention is also invited to the rules covering these and · other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. WIT /ca,ctr 3eua Qrrn vi ara 3yd4a 1if1aur (he#a) f 3r4)ii h ;J-ffcffflf J'i
4tr 3ur arc 3f@1erar, r&yy # rr 39qh 3iair far(gin-) 3/f@1fer#r 2ay(2ay fr izI
29) f?ii; o&.o.cry 5sh dt fa4r 3#f@1err, t&&y fr urt za h3ia tarn at ofmpr ar ,
fd!fP.ilrr <fn· "JJ~ q_,r-~1ftr <if"JIT cJR.=rr 3rf.'lclr4 , rra Rn sr nr as 3iaofa sum Rta a4it 3r4fr er irf@r

· Qio'-"s,1,);q ±=Ire arras vihara3ianj fr arv arm" ii fa nf@r­
I) ear 11 $t 3ia feiffa «nut
(ii) :rr.;rtrc ;-jj;flf cfTT rlt ~- ;Jjpjrf :rrlw
(iii) rlz Grnr frmr6ft h frat 3inia et «nu

e 3ra qara ur fr ga err h mnuurr fr@lzr cri. 2) 31fq:Jf.:rm:r, 20 I 4 3rat t qa fr
37qr4rzrff)art bmar fmrftazrarzr 3rt r..rcr 3fl!)c;r cJTT i>JTilf.. .:if[ ~).i'r I

4. For an appeal to be filed before the CESTAT, ii is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014). elated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax. "Duly demanded" shall include:
(i) amount determined under Section ·11 D;
(ii) amount of erroneous Cenval Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

e Provided further that the provisions of II-tis Section shail not apply to tile slay
applicatioil· and appeals pencling before any appellate authority prior to 1·1e
corrnnencernent of the Finance (No.2) Act, 2014.

4(1) zr «aaf i, za arr2r hi ff 34i I(@raurarr sri area 3rzrar area 1v
Fcrcnfuc:r t at ajn fcnlJ" arr area h 10% 4y1u 3l1T afi:,T~~ fc1cJW;"<l to1° G!Gf~- cfi
10% 0ya1aceruRr sra#rt
4(1) 111 view of above, an appeal qgainst tllis order shall lie before the Tribunal on
payment of 10% of the duty demanded wl1ere cluly or duty and penally are in dispute, or
perially, where penally alone is in dispute.
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ORDER IN APPEAL

V2(ST)160/A-11/2016-17

M/s. Arvind Ltd. , Naroda, Ahmedabad (hereinafter referred to as
'appellants') have filed. the present appeals against the Order-In-Original

number SVTAX-000-ADC-12~2016-17 dated 24.08.2016 (hereinafter

referred to as 'impugned orders') passed by the Additional Commissioner,

Service Tax,. HQ Ahmedabad (hereinafter referred to as 'adjudicating

· authority');

2. The facts of the case, in brief; are that the appellants holding Service

Tax registration nunber AABC A2398D ST001 had executed works contracts
service [section 65(105)(zzzza)] of laying, jointing, testing and.

commissioning of RCC sewage pipe line system of M/s Rajasthan Urban Infra

0 and Development Corporation Limited, Jaipur for Rs. 7,02,16,422 (RA Bill 1. .

to 8) during financial year 2011-12 out of which appellant have not paid

service tax on 1,99,26,726/- in respect RA BIii 7 and 8 raised for period

01.04.2012 to CS.06.2012 claiming exemption under Circular No.

116/20/2009-ST dated 15.09.2009. SCN dated 09.05.2014 for recovery of

service tax of Rs. 19,97,950/-not paid on RA Bill 7 and 8 under said works

· contract.

3. Adjudicating Authority holding said _contract to be used for commercial

activity, vlde impugned 010 confirmed the whole demand under Section
73(1) of CEA, 1944 and ordered to recover with interest under Section 75 of

CEA, 1944. Also imposed Rs. 1, 99,795/- penalty under section 76.

4. Being aggrieved with the impugned order the appellants preferred an
appeal on 17.10.2016 before the Commissioner (Appeals-II) wherein It is

contended that-

I. Impugned contract s covered under caluse (b) of explanation (ii)

provided under definition of "works contract" which reads that such

. contract is for carrying out ... "construction of new building or a civil
structure or a part thereof, or of a pipeline or conduits, primarily for

the purpose of commerce or a part thereof."

II. The definition of. commerce or industrial purpose, relevant for our .
' . ~~~· ·· · I7,NMpurpose has to be applied to the project of laying pipeline 4 op%2%)

~
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the service provider or service recipient. Para 6. 7 to 6.10 of the
impugned OIO, giving application term "commerce" is incorrect.

5. Personal hearing in the case was granted on 13,01.2017. Shri S. J.

Vyas, advocate appeared before me and reiterated the ground of appeal. He

stated that their work was not for commercial purpose and they are not

covered under works contract definition.

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records, grounds 0
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. Sort question to be decided is as
to whether or not works contract executed in respect of RA Bill 7 and 8 is

taxable.

7. The definition of works contract under Section 65(105)(zzzza) i5 as under-

"Taxable service" means any service provided or to
be provided to any person, by any other person in
relation to the execution of a works contract,
excluding works contract in respect of roads,
airports, railways, transport terminals, bridges,
tunnels and dams.

Explanation. For the purposes of this sub-clause,
"works contract" means a contract wherein,­

(i) transfer of property in. goods involved in the
execution of such contract is leviable to tax as sale
ofgoods, and

(ii) such contract is for the purposes of carrying
out, ­
(a) erection, commissioning or installation of plant,
machinery, equipment or structures, whether pre­
fabricated or otherwise, installation of electrical and

t

electronic devices, plumbing, drain laying or other
installations for transport of fluids, heating,
ventilation or air-conditioning including related pipe
work, duct work and sheet metal work, thermal
insulation, sound insulation, fire proofing or water
proofing, lift and escalator, fire escape staircases or
elevators; or

(b) construction of a new building or a civil structure
or a part thereof, or of a pipeline or conduit,

0
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primarHy for the purposes of commerce or
· · industry; or

(c) Construction of a new residential complex or a
part thereof; or

(d) Completion - and finishing services, repair,
alteration, renovation or restoration of, or similar
services, in relation to (b) and (c); or

(e) Turnkey projects including engineering,
procurement and construction or commissioning
(EPC) projects".

I

8. I find that as per definition of works contract service tax Is payable if
works contract executed is for commerce. I find that adjudication authority

has interpreted the word "commerce" in his own way which Is not proper

) Adjudicating authcrlty or any judicial authority can not read anything into

statutory provisions or stipulated condition which Is plain and unambiguous.
It is. well establish dictum that Courts tan not add words to statue or read

words l.nto It which are not there. In a catena of judgments the Apex court

has ruled that "Enlarging scope bf legislation dr legislative intention is not

the duty of Court when language of provision is plain - Court cannot rewrite

legislation as It has no power to legislate ... "

DHARAMENDRA TEXTILE PROCESSORS 2008 (231) E.L.T. 3 (S.C.)

0

Interpretation of statutes - Principles therefore ­
Court cannot read anything into a statutory provision
or a stipulated condition which is plain and
unambiguous - A statute is an edict of the legislature
- Language employed in statute is determinative
factor of legislative intent.

PARMESHWARAN SUBRAMANI 2009 (242) E.LT, 162 (S.C.)

Interpretation of statutes - Legislative intention ­
No scope for court to undertake exercise to read
something into provisions which the leg/stature in
its wisdom consciously omitted - Intention of
legislature to be gathered from language used
where the language is clear - Enlarging scope of
legislation or legislative intention not the duty of
Court when language of provision Is plain - Court
cannot rewrite legislation as it has no power to
legislate - Courts cannot add words to a statute or
read words into it which are not there - Court
cannot correct or make assumed deficiency when
words are clear and unambiguous - Courts to
decide what the law is and not what it should be ­
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Courts to adopt construction which will carry out
obvious intention of legislature.

9. In this case, I find that work executed is of sewage line and effluent

treatment plant of town Sardarshan of Rajasthan State and it is under

Center sponsored project UIDSSMT scheme executed by Rajasthan Urban
Development Department. A sewage line or sewage treatment plant is never
a commercial concern and such facilities are no where used for commercial
purpose. Therefore, the words used in the definition ibid \\Civil

structure......primarily for the purpose of commerce....." does not get fulfilled
in this case and takes it out of the definition under section 65(105)(zzzza)

ibid. Project tender documents produced before me are sufficient enough to
establish the said work is of Government and non Commercial. Tender reads

as below

10. In view of above, appeal filed by the appellants is allowed.

11. The appeals filed by the appellant stand disposed off in above terms.

11. 341esa aarr a Rt a& 3r4it ar feqzrr 3qiaa ahafzn snar kt

sky
(3mr ei#)

3g#a (3r4er - II)

0

0

(R.R. TEL)
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.



To,

M/s. Arvind Ltd.,

Naroda, Ahmedabad
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Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax',Ahmedabad-.

3) The Additional Commissioner, Service Tax, Ahmedabad
4) The Asst. Commissioner, Service Tax Div-VI, APM mall, Satellite,

Ahmedabad.
5) The Asst. Commissioner(System), Hq, Ahmedabad.

6) Guard File.

@7 .A. Fle.




